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INSIDE:
 First, I’m pleased to welcome Cal-
brail (pronounced Kuh - Brail’) L. 
Bennett who will assume the position 
of Program Administrator for the En-
vironmental and Land Use Law Sec-
tion when Jackie Werndli retires on 
December 5th. Jackie Werndli is an in-
tegral part of the Section and though 
we will miss her terribly, we wish her 
fair sailing weather for her many up-
coming adventures with her husband, 
Phil, and enjoyment in visiting her 
children and two grandchildren.
 It’s been a busy fall for the Envi-
ronmental & Land Use Law Section. 
On October 10, 2013, we had an Ex-
ecutive Council Meeting in Orlando 
in conjunction with a lovely, well 

THE ENVIRONMENTAL AND 
LAND USE LAW SECTION

THE  REPORTER Vol. XXXV, No. 2
December 2013

Nicole C. Kibert, Chair  •  Jeffrey A. Collier, Co-Editor  •  Christopher E. Cheek, Co-Editor www.eluls.org

 Each day, environmental lawyers 
and consultants face the question of 
what, when, and how to report releas-
es or discovery of contaminants and 
how to advise clients on these issues. 
Some of the scenarios are straightfor-
ward while others may not be so easy 
to navigate.
 There are a multitude of federal 
and state environmental regulations 
that have reporting requirements. 
For example, in federal law, the Clean 
Water Act1 requires reporting of unau-
thorized discharges in certain waters, 
the Comprehensive Environmental, 

Response, Compensation and Liability 
Act2 requires notification of reportable 
quantities of hazardous substances, 
and the Resource Conservation and 
Recovery Act3 requires the report-
ing of a leak from a hazardous waste 
tank. Some of Florida’s reporting re-
quirements are found in the rules for 
Petroleum Storage Tanks Systems4 
and Contaminated Cleanup Criteria.5 
Additionally, there may be reporting 
requirements at the local level. For ex-
ample, the Miami-Dade County Code 
has a reporting requirement of its 
own.6 This article is not meant to be an 

exhaustive list of all reporting require-
ments but will incorporate several of 
the Florida reporting requirements as 
illustration.
 Chapters 62-761 and 62-762, Flori-
da Administrative Code (“F.A.C.”), deal 
with underground and above ground 
storage tanks and require that con-
tamination must be reported within 
24 hours or by close of the next busi-
ness day.7 One aspect that may be 
confusing is that the discovery of con-
tamination includes the receipt of soil 
or groundwater analytical results that 
indicate presence of contaminants 

attended networking reception at Em-
ber Orlando. On November 5th, the 
Natural Resources Committee spon-
sored a popular webinar “New State-
wide Environmental Resource Permit 
Rules: The Fundamentals for Law-
yers, Engineers, and Consultants.” If 
you missed the program, it is avail-
able for playback here: http://eluls.
org/natural-resources-committee/.
 Thank you to our 2013-2014 
ELULS sponsors for their support 
this year.
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 If you are interested in sponsoring 
the section, please visit http://eluls.
org/our-sponsors/ for more informa-
tion. There are some sponsorship 
opportunities available for our next 
networking reception in Tampa on 
January 30, 2014. Please contact 
Jackie Werndli at jwerndli@fabar.org 
or Calbrail Bennett at CBennett@
flabar.org.
 You are welcome to attend meet-
ings of the Executive Council. The 
remaining 2013-2014 meeting dates 
for the ELULS Executive Council are 
listed below:

•	 January	30,	2014	–	Tampa	(in	con-
junction with EL/RPPTL Seminar)

•	 June	26,	 2014	–	Gaylord	Palms	
Resort, Orlando (in conjunction 
with The Florida Bar Annual 
Convention)

•	 August	6,	2014	(4:00	p.m.)	–	Omni	
Amelia Island Plantation

 We have a wonderful schedule of 
CLE	programs	–	both	live	and	via	we-
binar coming up. Next on the calen-
dar is our joint program with RPPTL 
that will take place on January 31st. 
And, of course, please calendar now 

Open Letter to the Section

It has been both a pleasure and a privilege to 
serve as your program administrator over the 
last twenty years. Your support during those 
years has made my job an enjoyable and 
rewarding experience. I sincerely thank you 
all for that working relationship. It’s difficult 
to say goodbye, so fair winds and calm seas – 
I wish you well in the future.

Jackie Werndli

for August 7-9, 2014 for the ELULS 
Annual Update’s return to Amelia 
Island Plantation.
 Finally, thanks for your member-
ship in the Section - we hope to see 
you at a section event soon! If you 
have any suggestions or questions, 
please feel free to contact me at ni-
cole.kibert@gmail.com. Thank you!
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New Environmental Due Diligence 
Standard is here!
by J. Chris herin, P.g. with geosyntec Consultants

 In early November 2013, ASTM 
finalized the “Standard Practice for 
Environmental Site Assessments: 
Phase I Environmental Site Assess-
ment Process” (Standard Number 
E1527-13) which is a significant up-
date to the 2005 version. Recent 
information indicates EPA is now 
working to modify the All Appropri-
ate Inquiry (AAI) Rule wherein it 
is anticipated the AAI Rule will be 
changed to reflect that ASTM Stan-
dard Number E1537-13 will replace 
the 2005 version. Thereafter, Phase 
I Environmental Site Assessments 
done according to ASTM Standard 
Number E1537-13 will be a cen-
terpiece component of demonstrat-
ing “all appropriate inquiry” was 
completed. 
 According to an ASTM advertise-
ment, changes in this new standard 
include (and we note, are not limited 
to):

•	 Updated	“recognized	environmen-
tal condition” (REC) definition, 
which is more aligned with All 
Appropriate Inquiry, but retains 
some of the additional guidance 
from prior E1527 versions

•	 Updated	“historical	REC”	defini-
tion, which was redefined to limit 
application of historical REC to 
past releases that have been ad-
dressed to unrestricted residential 
use

•	 Addition	of	a	“controlled	REC”,	to	
be used for risk-based closures, 
where contaminants are allowed 
to remain under certain conditions

•	 Clarification	that	“de	minimis	con-
dition” is not to be used to describe 
a controlled REC

•	 New	definition	for	migrate/migra-
tion, to specifically include vapor 
in the subsurface

•	 New	definition	 for	“release”	and	
“environment,” to align with CER-
CLA definitions

•	 New	discussion	about	specific	LLP	
(landowner liability protection) 
and Brownfield Grantee “User” 
requirements

•	 New	standardized	framework	for	
gathering agency information re-
lated to key database listings

•	 Added	 language	 to	 allow	 non-
significant changes to conclusion 
statement

•	 Updated	 non-binding	 appendi-
ces: Revised Legal Appendix; Re-
vised Report Table of Contents 
and Format; and Added “Business 
Environmental Risk” Appendix to 
provide references and resource 
guidance for common Business 
Environmental Risk issues

 In our view, some of the more no-
table changes for Florida (and many 
other states) are as follows:

•	 Performance of file reviews for 
Phase I ESAs. The new standard 
provides revised guidance regard-
ing when file reviews should be 
completed. Inclusion of file reviews 
can significantly impact the cost of 
completing a Phase I ESA.

•	 Subsurface vapor migration. Nota-
bly, some states (Florida included) 
do not currently have regulations 
directly relating to vapor migra-
tion or vapor intrusion. However, 

consultants will now have to con-
sider the potential for vapor mi-
gration when developing Phase I 
ESA conclusions. This is an inter-
esting challenge when one consid-
ers that many contaminated sites 
have been closed “with conditions” 
(where contamination has been 
left in place at a property) and 
where vapor migration was never 
considered when the closure order 
was issued by the agency.

•	 Historical and Controlled RECs. 
These two types of RECs present 
some new challenges for users. For 
example, a Phase I ESA conclud-
ing that a “controlled REC” exists 
could lead to the need to follow 
ASTM	Standard	E2790–11	“Stan-
dard Guide for Identifying and 
Complying With Continuing Obli-
gations.” In another example, there 
likely will be situations where a 
consultant concludes a “historical 
REC” exists but does not find that 
more stringent cleanup require-
ments exist today in comparison 
to contaminant levels remaining in 
the ground. That could be a prob-
lem for the consultant and the user 
of the Phase I ESA!

 Assuming EPA updates the AAI 
Rule according to the indicated sched-
ule (the AAI Rule could be updated 
by the time this article goes to press); 
everyone involved with Phase I ESAs 
in their practice should get up to speed 
now with E1527-13. Considering that 
unofficial studies have shown overall 
poor compliance by the consulting 
community at fully meeting require-
ments in the 2005 standard, this un-
derscores that, with the new standard, 
it is even more important for attorneys 
and their clients to be fully aware of 
what is required by E1527-13.

Join the ELULS e-mail mailing list and stay up to date  
on the latest section news and events...
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The Florida Energy Summit Revisited: 
Three Perspectives

 On October 14-15, 2013, the Flor-
ida Department of Agriculture and 
Consumer Services held its third an-
nual Florida Energy Summit. Three 
attendees of the Energy Summit 
provide a recounting of the Energy 
Summit from their unique perspec-
tives. The opinions expressed herein 
are those of these authors and are 
not the opinion of the ELULS or its 
Energy Law Committee. The three 
authors of this article are Director 
of the Florida Energy Office, Patrick 
Sheehan,1 Douglas S. Roberts,2 and 
George Cavros.3 The Energy Law 
Committee is grateful for their con-
tribution to this article.

The 2013 FDaCS Energy Summit
 The Florida Department of Ag-
riculture and Consumer Services 
(FDACS or department) recently 
hosted more than 400 attendees at 
the 2013 Florida Energy Summit in 
Orlando. This year marks the third 
time the department has hosted the 
Summit following the transfer of the 
state’s Energy Office to FDACS dur-
ing the 2011 legislative session. Prior 
to the transfer of the Energy Office, 
FDACS had successfully hosted the 
annual Farm to Fuel Summit which 
focused on the development and dis-
tribution of renewable energy created 
from Florida-grown crops, agricul-
tural wastes and residues, and other 
forms of biomass. Since that time, the 
department has expanded its focus 
to all forms of energy production and 
energy usage, a theme which has 
been central to the past two Energy 
Summits as well as to the work the 
department has undertaken in the 
area of energy policy.
 In 2012, the legislature passed 
Florida’s first energy bill in four 
years. The bill, which was champi-
oned by Commissioner of Agriculture 
Adam H. Putnam, was multifaceted 
and designed to expand energy pro-
duction, increase diversity in the 
state’s energy portfolio, and create 
jobs in the energy sector. Many of the 
provisions in the bill, which passed 
with overwhelming support from the 
legislature, found their genesis in 

presentations delivered at the 2011 
Energy Summit. The bill included 
provisions for: tax credits and refunds 
for renewable energy technology, the 
production of renewable energy, a 
study of Florida’s forest resources 
and energy conservation measures, 
and others to boot. With input from 
the industry, the department adopted 
the rules that govern renewable en-
ergy tax credits. Those credits are 
now available for eligible businesses 
that (1) utilize any form of renewable 
energy, (2) demonstrate investment 
in energy production, and (3) create 
jobs in Florida.
 Another outcome of the 2012 en-
ergy bill is the My Florida Home 
Energy Tool. In conjunction with the 
University of Florida, the depart-
ment has developed an interactive, 
online platform that may help resi-
dents of Florida conserve energy and 
save money. Homeowners can go to 
www.MyFloridaHomeEnergy.com, 
then enter their five-digit zip code, 
and answer questions about the size, 
shape, and age of their home. The tool 
uses the information provided by the 
homeowner, as well as publicly ac-
cessible data, to determine potential 
energy-efficient products, improve-
ments or modifications that may be 
beneficial.
 The passage of the 2012 energy 
bill was a modest first step forward 
in bringing Florida’s energy policy 
into the 21st century. The hope was 
that the legislation would spark 
conversation and inspire others to 
propose energy policies that would 
benefit Florida. In 2013, more energy 
policies were proposed; one notable 
example is the Natural Gas Fleet 
Vehicle Incentives bill. This mea-
sure provides $30 million in rebates 
over five years to businesses and 
local governments that purchase 
new natural gas vehicles or convert 
their fleet to natural gas vehicles. 
The Natural Gas Fuel Fleet Vehicle 
Rebate program creates an incentive 
to businesses and government to 
upgrade commercial fleets and will 
also lower transportation costs for 
Florida businesses while reducing 

the environmental impact of com-
mercial fleets. The savings from the 
rebate program can be invested in 
creating more jobs. The program 
also improves Florida’s competitive 
advantage by creating an additional 
incentive for businesses to move to 
the state. The department will begin 
accepting applications for these re-
bates beginning in January 2014.
 Commissioner of Agriculture 
Adam H. Putnam opened this year’s 
Energy Summit by recapping the 
past two successful years and also 
noting that the state of Florida is in 
the early stages of an energy revolu-
tion with profound implications for 
our state and our nation. He urged 
stakeholders to capitalize on the op-
portunities available in a thoughtful 
and strategic manner. The Commis-
sioner reiterated his support of a free 
market, all-of-the-above approach 
to energy policy and stated that we 
should help investors, businesses, 
and consumers capitalize on the po-
tential for development created by 
smart energy policies. Commissioner 
Putnam stressed that the role of gov-
ernment is to allow the market to 
determine what works and what does 
not. The government should not be in 
the business of picking winners and 
losers. To that end, Commissioner 
Putnam outlined a number of legisla-
tive proposals for the upcoming 2014 
legislative session.
 The proposals are designed to 
reduce energy costs for businesses 
and consumers, identify energy in-
frastructure needs, and support en-
ergy innovations. Among the Com-
missioner’s proposals was to cut—by 
half—the 7 percent state sales tax 
that Florida commercial businesses 
pay for electricity over the next three 
years. He estimated that this tax will 
save Florida businesses approximate-
ly $250 million every year, which can 
be used to grow business and create 
jobs. Noting that strong education 
breeds innovators, researchers, math 
and science teachers, the Commis-
sioner further proposed that the rev-
enue from the remaining 3.5 percent 
sales tax be directed to the Public 

http://www.MyFloridaHomeEnergy.com
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Education Capital Outlay (PECO) 
program that is used for building 
critical infrastructure in Florida’s 
public schools. The Commissioner 
also called for a tax holiday week-
end on Energy Star appliances and 
WaterSense products. The purchase 
of these appliances and products in-
crease a home’s energy efficiency, 
conserve water, and help consumers 
save money on utility bills.
 Additionally, the department’s 
legislative proposals will include a 
request for a predictive analysis of 
Florida’s natural gas usage. Florida 
relies on natural gas for about 60 
percent of its power generation which 
makes it the second most dependent 
state on natural gas for power gen-
eration. The Commissioner advocated 
the need for an analysis and a multi-
decade forecast of Florida’s natural 
gas usage. The analysis will evaluate 
the risks associated with the state’s 
growing reliance on one fuel source 
and will assess long-range infrastruc-
ture needs, above-ground storage and 
liquefaction, opportunities for natu-
ral gas in transportation, and pricing 
predictions.
 In addition to the legislative pro-
posals, Commissioner Putnam an-
nounced the department’s support of 
energy innovation with the launch 
of the state’s first Clean Energy 
Research and Development Match 
Fund. Many grants offered by the 
federal government or private or-
ganizations call for matching funds 
as a requirement to qualify for the 
grant. Although many states his-
torically offered matching funds for 
this purpose, Florida has not. The 
Commissioner announced that the 
department plans to invest up to $4 
million in matching funds to support 
Florida’s innovators and entrepre-
neurs in energy research and de-
velopment. This program will not 
require additional funding. Instead, 
funds will be redirected from Renew-
able Energy and Energy-Efficient 
Technologies grant projects that were 
not completed or that did not achieve 
their goals.
 This year’s Energy Summit fo-
cused on the job creation, efficiencies, 
and business opportunities that come 
with an ever-changing energy in-
dustry. Academics, investors, elected 
officials, and leaders from all sectors 
of the energy industry attended the 
Summit. Michael A. Levi, a nationally 

recognized authority on energy and 
a Senior Fellow for Energy and the 
Environment at the Council on For-
eign Relations, delivered the keynote 
speech. During his keynote address, 
Mr. Levi provided a balanced and 
comprehensive overview of our na-
tion’s energy past, present, and future 
in the context of the politics that sur-
round it.
 The Summit featured diverse 
panel discussions on subjects rang-
ing from Florida’s energy workforce 
development to innovative energy 
related Florida based manufacturers 
that are helping governments and 
businesses save money on lighting, 
air conditioning, and in cleaning their 
water supply. Panel discussions also 
focused on how Florida’s changing 
demographics are affecting energy 
usage. In turn, those changes in us-
age and technology spur evolution in 
Florida’s infrastructure for electricity, 
natural gas supplies, and transporta-
tion fuel delivery facilities.
 Another panel brought together 
a utility employee, a businessman, 
and an academic to talk about their 
work with young people around the 
state. Each had successful programs 
that excited young people about sci-
ence and engineering and encouraged 
them to consider fields of study and 
work in the energy industry. These 
programs will provide the labor force 
and innovators for Florida’s energy 
future. To emphasize how important 
it is to encourage students to study 
engineering and science, the depart-
ment once again partnered with the 
Florida Energy Systems Consortium 
to highlight the exceptional work of 
20 graduate students working in the 
energy field by displaying their aca-
demic posters in the Summit Exhibit 
Hall.
 The Summit also showcased Flor-
ida businesses that are revolution-
izing the energy industry through 
their work. St. Petersburg based Lu-
maStream works with cool lighting 
technologies to help local govern-
ments and businesses save money, 
provide better lighting, and improve 
safety conditions. Ferrate Treatment 
Technologies developed a low energy 
water filtration system that is so 
effective in removing contaminants 
that it is being used to clean tidal 
areas in Louisiana. Danfoss Turbocor 
manufactures magnetic centrifugal 
compressors for air-conditioning and 

process cooling that, when installed 
within a large cooling system, help 
governments and businesses save 
both energy and money.
 Other panels featured stimulating 
discussions on such topics as the inno-
vative ways companies in Florida are 
capturing waste heat and the facts 
and myths associated with hydraulic 
fracturing and the Keystone Pipeline. 
The Summit concluded with a panel 
discussion that focused on the energy 
and water nexus. Following the past 
three Florida Energy Summits, the 
department has received feedback 
that the Summit provided a valuable 
service to Florida by providing a fo-
rum on energy that is not otherwise 
available. The Florida Energy Sum-
mit brings together participants in 
the state’s energy industry: utilities; 
state policy makers; local government 
officials; academics; green builders; 
environmentalists; and energy relat-
ed manufacturers and service provid-
ers to discuss the current issues and 
challenges facing Florida’s energy 
industry. The discussions that occur 
during breaks and luncheons have 
been as valuable as the information 
each participant takes away from the 
panel discussions. Businesses show-
casing their products and services at 
the Summit have benefited from the 
exposure to clients they might not 
otherwise have encountered.
 Finally, from the department’s per-
spective, these Summits provide staff 
with an opportunity to hear from 
all aspects of the energy industry in 
Florida. From stakeholder priorities 
to issues that are on the horizon, 
the knowledge that department staff 
members have gained from these 
Summits frequently informs future 
legislation and policy decisions. The 
Florida Energy Summit as envisioned 
by Commissioner Putnam has opened 
discussions on energy policy to help 
lay a foundation for Florida’s future.

Florida’s 2013 Energy Summit – a 
View into Florida’s Energy Past, 
Present and Future
 Florida Agriculture Commis-
sioner Adam Putnam convened the 
most-recent in a series of Florida 
Energy Summits on October 14 and 
15, 2013. The Summit provided an 
opportunity to have a conversation 
on energy policy, energy develop-
ment, and energy use from a state-
wide perspective without the added 
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pressure of resolving the contested 
and controversial issues associated 
with a specific project or proposal. 
It afforded a chance to hear about 
range of issues from the work being 
done by Gulf Power in the Florida 
Panhandle and Palm Beach State 
College to identify, educate, and train 
the next generation of workers to run 
our energy supply systems to the 
work by Florida Atlantic University 
to develop the next generation of 
renewable energy that can tap the 
constant flow of the Florida Current 
off Florida’s southeast Atlantic coast. 
The Summit highlighted the efforts 
in Florida to develop and manufac-
ture new energy efficient technolo-
gies to operate and light our homes, 
offices, and manufacturing plants. 
Reflecting the farm to fuel topic of 
earlier summits convened by former 
Agriculture Commissioner Charles 
Bronson, biomass fuels from Florida 
crops and residue were discussed as 
in-state ethanol blending of Florida 
motor fuels and Florida’s university 
research on biomass conversion tech-
nologies were highlighted.
 As addressed by Michael Levi, a 
national expert on our nation’s en-
ergy history and policy, the Summit 
provided a reminder of the turmoil 
our national energy markets and our 
economy experienced from the oil em-
bargo that occurred in 1979 and the 
lingering effects of the Great Reces-
sion that began in 2008. Significantly, 
as Commissioner Putnam highlighted 
in his address, Florida continues on a 
path to greater reliance on the use of 
natural gas that, while exciting and 
leading to lower cost electricity and 
fewer air emissions, also highlights 
Florida’s return to reliance on a single 
fuel for much of its electricity genera-
tion. While that supply may not be at 
the risk of foreign interruption, as oc-
curred with imported oil in the 1970s, 
it places Florida at risk of market 
swings and possibly of placing too 
many eggs in that basket. Commis-
sioner Putnam called for an updat-
ed analysis and forecast of Florida’s 
increasing reliance on natural gas, 
which should afford an opportunity 
to continue that conversation on that 
key Florida energy issue.

ThREE PERSPECTIVES 
from page 5

 In addition to discussing the need 
for Florida to assess its increasing re-
liance on natural gas, Commissioner 
Putnam called for a number of incen-
tives to stimulate the energy market 
broadly. Florida’s economy is slowly 
recovering from the Great Recession 
according to Dr. Rick Harper of the 
University of West Florida. Florida 
was one of the first states to enter the 
recession, and is gradually recover-
ing. However, the state’s workforce 
is changing as manufacturing and 
“middle skill” jobs decline in the state 
due in part to emerging use of tech-
nology to perform those jobs and the 
decline in the construction industry.
 Natural gas was used to generate 
about 60 percent of the electricity 
consumed in Florida last year, and 
is projected to remain the dominant 
fuel used in Florida’s electrical gen-
erating units over the next decade. 
Nationally, natural gas is on par with 
coal in the generation of electricity; 
in Florida, natural gas use is almost 
twice that of coal. However, Florida 
has very limited instate natural gas 
production and no significant stor-
age facilities. The state currently is 
served by only two major bulk gas 
pipelines, unlike other large gas-
consuming states that have many 
more pipelines.  To address this gas 
transportation situation in Florida, a 
major new natural gas pipeline was 
recently announced by Florida Power 
& Light Company to supply power 
plants that were recently converted 
to use natural gas. As discussed by 
Michael DeBock of FPL, the gas pipe-
line will extend from Martin County 
to the Orlando area where the FPL 
portion of the pipeline will connect 
to a new interstate pipeline that will 
cross into Alabama.
 In addition to providing addition-
al gas supply service, the pipeline 
will allow Florida to tap the new 
sources of natural gas being supplied 
by “fracking” of shale formations in 
the Midwest and other areas of the 
US. Professor Hannah Wiseman of 
Florida State University College of 
Law provided an introduction to is-
sues related to fracking, including 
the drilling processes that are being 
used and the environmental issues 
that surround this technology. While 
noting the low potential for fracking 
in Florida, she highlighted the ben-
efits from gas produced by fracking 
as including lower, less volatile prices 

for natural gas, economic growth, and 
job creation in this new energy sector.  
In addressing environmental issues, 
Professor Wiseman pointed out that 
the significant environmental issues 
occur on or near the land surface 
near the drilling sites, related pre-
dominantly to recovery, treatment, 
and reuse of water required in the 
fracking process. She also noted the 
community impacts associated with 
new natural gas drilling projects. She 
and other speakers pointed out this 
cheaper, domestic natural gas supply 
was displacing not only coal-fired 
generation but was reducing both 
the market penetration of renewable 
generating sources such as solar and 
the expanded use of nuclear power.
 This lower cost of electricity along 
with other perceived market and reg-
ulatory barriers to renewable energy 
sources, particularly to small-scale 
distributed sources (think “roof top 
solar systems”) led some speakers to 
advocate for greater incentives for 
solar and other renewable energy 
sources. One option is incentivizing 
greater use of net-metering. Net-
metering allows an electric utility 
customer to sell back to their utility 
any excess electricity the customer 
generates with renewable energy, ef-
fectively making their electric meter 
turn backward.
 Florida’s other sources of renew-
able energy were also addressed dur-
ing the two day Summit. Ethanol 
is mandated by the federal govern-
ment to be blended with gasoline 
for use in vehicles. However, much 
of that blending occurs out of state. 
Motiva Enterprises, which is affili-
ated with large petroleum producers 
and refiners, is looking to Florida as a 
place to import ethanol from overseas 
and domestic suppliers and to blend 
that ethanol with gasoline for use 
in Florida. Ports in Tampa and Fort 
Lauderdale were noted as potential 
areas for this development.
 Florida currently imports almost 
all of the ethanol consumed as fuel 
in the state. Yet, Florida leads the 
US in the amount of biomass that 
could be used to produce energy, in-
cluding liquid fuels. The state con-
tains over 15 million acres of forest 
land and 10 million acres of farm 
land, along with large quantities of 
forest residue, urban wood waste, 
and vegetable crop wastes. These 
resources could help supply in-state 
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energy needs while creating economic 
growth and jobs. Dr. Jennifer Curtis, 
who leads the Florida Energy Sys-
tem Consortium in the state’s public 
university system, highlighted many 
of the research efforts underway in 
Florida’s universities to tap these and 
other biomass-based energy sources. 
These efforts include advanced biofu-
els technologies using chemical and 
thermochemical reactions to convert 
cellulosic biomass into biofuels. Ineos 
Fuels has recently brought online a 
cellulosic ethanol plant near Vero 
Beach to gasify biomass to produce 
ethanol, while using the excess heat 
from that production process to gen-
erate electricity. Algae is another po-
tential source of biofuels that is being 
explored in the university lab and in 
a privately-owned larger-scale etha-
nol production plant developed by 
Algneol Biofuels, Inc., near Ft. Myers, 
Florida.
 Florida leads the US in the use of 
waste-to-energy plants, which com-
bust municipal solid waste to pro-
duce electricity, while reducing the 
amount of material that needs to be 
landfilled.  These plants represent 
the largest source of renewable en-
ergy in Florida, while operating at a 
high capacity factor. Waste to energy 
plants have the potential to supply 
up to 840 megawatts of electrical 
generating capacity, according to Paul 
Hauck of CDM Smith. In addition to 
reducing landfill space, these plants 
also are recovering various metals 
from the municipal waste stream and 
recycling ash to beneficial uses.
 Florida’s offshore areas are also an 
emerging opportunity to produce re-
newable supplies of energy from both 
winds and ocean current. Florida 
Atlantic University (FAU) is lead-
ing Florida’s efforts to evaluate the 
potential for tapping these sources of 
energy, which FAU’s lead researcher 
Camille Coley called “blue power.”  
Offshore wind power was described 
as variable and diffuse and thus re-
quires a backup source of electricity 
supply during periods of no wind.  
Florida’s offshore wind potential is 
only now being evaluated in greater 
depth following an earlier initial as-
sessment of that potential resource. 
While still more expensive than land-
based energy sources, offshore wind 
was considered to not have significant 
impacts on commercial fisheries or 
the marine environment.

 Ocean currents or “hydrokinetic 
marine power” off of Florida’s south-
east coast holds promise as a source 
of baseload power, due to its nearly 
constant flow. This offshore area of 
Florida has been identified as having 
the highest potential kinetic energy 
density in the world. Following a 
5-year permitting effort, FAU is un-
dertaking studies to tether the pro-
totype technologies to the ocean floor 
so that they could rotate, submerged, 
in the flowing current to generate 
electricity. FAU is also investigat-
ing the impacts to marine resources 
from deploying these technologies 
in this area. Development of these 
offshore resources will raise further 
issues related to use and impacts to 
the marine environment from these 
technologies and from bringing the 
electricity generated to the shore.
 The issue of water and energy also 
received other attention at the Sum-
mit. In his remarks, Commissioner 
Putnam identified water as critical to 
energy in Florida. Water is needed to 
cool power plants; water will be need-
ed to support production of energy 
crops. Thus, one of Florida’s on-going 
challenges will be ensuring adequate 
water supplies for this sector of the 
state’s economy.
 Water supply has already been a 
key issue in the development of elec-
trical generating plants. New natural 
gas units use lower quantities of wa-
ter than traditional units, due to the 
use of combustion turbine technolo-
gies that do not require water for cool-
ing. For cooling of the steam cycles in 
Florida’s power plants, most plants 
use lower quality sources of water 
such as sea water or poor quality 
groundwater. Many power plants are 
turning to the use of reclaimed water 
from domestic wastewater treatment 
systems as a source of cooling water.  
Tom Hernandez of Tampa Electric 
Company described his company’s ef-
forts to develop a supply of reclaimed 
water for use at TECO’s Polk County 
power plant. A 15-mile long pipeline 
is being installed to supply reclaimed 
water from the City of Lakeland for 
use in the power plant, and to replace 
existing groundwater withdrawals in 
a region already experiencing excess 
groundwater use.
 A number of other subjects were dis-
cussed during the Summit, highlight-
ing manufacturing of energy saving 
technologies, workforce development, 

and improving the reliability of the 
electric grid, all providing a broader 
overview of issues related to Florida’s 
“energy industry.” Expanded use of 
energy efficiency measures in the 
electricity sector was debated, along 
with discussions of ongoing improve-
ments to Florida’s statewide building 
code to achieve lower energy use in 
Florida homes and offices.  This year’s 
Energy Summit again provided the 
benefit of learning where we are as a 
state, and an opportunity to discuss 
where we are going on key issues 
related to energy supply, production 
and use in the Sunshine State.

Clean Energy Can Transition 
State to Lower Cost, Lower Risk 
Energy Future
 The 2013 Florida Energy Summit 
continued to highlight the impor-
tance of energy policy to the economy 
of Florida. In his opening remarks, 
Commissioner Adam Putnam called 
energy “an important driver in Flor-
ida’s economy,” and that “energy ef-
ficiency is an important piece of the 
puzzle.” The Commissioner’s legis-
lative proposals included tax relief 
on the energy industry, including 
renewable energy development. Sev-
eral presenters made the compel-
ling case that both energy efficiency 
and renewable energy, especially so-
lar power, can play a critical role in 
transitioning Florida to a lower cost, 
lower risk energy resource portfolio, 
while diversifying the state’s eco-
nomic base, saving utility customers 
money, and creating jobs.

Florida by the numbers
 Dr. Rick Harper, Director, opened 
up the summit by highlighting the 
importance of a diversified state eco-
nomic base, and the consequences of 
lacking diversity. Case in point: the 
Florida economy had been heavily 
reliant on real estate development 
prior to the Great Recession of 2007. 
The real estate development boom 
created significant job opportunities 
in the construction sector. Prior to the 
recession, Florida was outperforming 
the rest of the country in economic 
growth. Since then, it has been signif-
icantly underperforming the national 
average in that rate of economic re-
covery. Florida has lost 53 percent 
of its construction jobs. Those jobs 
have been slow to return. By contrast, 
states with more diversified economic 
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bases are recovering more quickly 
from the recession than Florida.4

 Much like its economic base, Flori-
da is challenged by a lack of diversity 
in its energy mix for meeting elec-
tricity demand. The state generated 
well over 60 percent of its electricity 
from natural gas last year,5 and that 
reliance is likely to increase. The 
increasing reliance on natural gas is 
primarily a product of regulatory and 
economic factors. It was noted that 
the lack of an open and transparent 
state utility integrated resource plan-
ning (IRP) process, to guide utility 
resource decisions, could also be ex-
posing customers to unnecessary cost 
and risk. On the regulatory front, the 
EPA Mercury and Air Toxics Stan-
dard rule requires improved emission 
control technology to slash harmful 
emissions from coal plants, primarily 
mercury. Utilities around the country, 
including here in Florida, are finding 
it more economical to retire older coal 
units rather than comply with the 
rule.6

 Moreover, the historic low price of 
natural gas, due to the domestic hy-
draulic fracturing boom, makes new 
coal plant development relatively non-
competitive on fuel price to new natu-
ral gas plants. Florida’s foray into new 
nuclear plants has been plagued by 
delays, and hefty cancellations costs 
on customers.7 Therefore, the state’s 
largest utilities are doubling down on 
natural	gas	as	a	resource	–	planning	
several new natural gas plants and re-
powered plants by 2020.8 Yet, natural 
gas has been a commodity subject to 
significant price volatility in the past, 
and prices are expected to increase 
going forward.9
 The dual lack of diversification 
in the state’s economic base and 
electricity resource mix prompts the 
question: how can the state diversify 
both its economic base and energy 
resource mix in a way that effectively 
acts as a hedge to the state’s exposure 
on natural gas fuel price volatility? 
The Energy Summit discussion on 
energy efficiency as resource, reform-
ing Florida’s utility resource plan-
ning process, realities of solar power, 
and clean energy jobs, collectively 
demonstrated that energy efficiency 
and solar power can play a larger role 

ThREE PERSPECTIVES 
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in transitioning Florida to a lower 
cost, lower risk energy resource mix 
–	while	creating	jobs.	The	only	ques-
tion that remains: will policymakers 
embrace them?

Energy Efficiency; the First Fuel
 It’s often said that the cheapest 
kilowatt hour is the one that is never 
used	–	for	good	reason.	Smarter	en-
ergy use can meet electricity demand 
at a fraction of the cost of new power 
plants.10 It helps customers slash en-
ergy use and save money on electric 
bills. Yet, this resource in Florida is 
underutilized relative to other lead-
ing states. In Natalie Mim’s rank-
ing of the Southeast utilities’ perfor-
mance on capturing energy savings 
from utility-sponsored efficiency pro-
grams, Duke Energy Carolinas led 
the pack. The Company was captur-
ing 3 times the energy savings from 
efficiency programs than Florida’s 
biggest power company, FPL.
 It is important to note the investor-
owned utilities (IOU) are natural mo-
nopolies whose rates are regulated 
by state public service commissions 
through cost of service ratemaking. 
Shareholders are entitled to a rate 
of return on the book value of their 
capital assets (rate base). The assets 
include generation (power plants) and 
transmission assets. Therefore, there 
is a distinct disincentive for an IOU 
to embrace energy services, such as 
energy efficiency, because it can defer 
or eliminate the need for power plants 
–	on	which	IOU	shareholders	earn	a	
rate of return. Therefore, performance 
incentives are likely necessary to en-
courage IOUs to pursue meaningful 
energy saving targets. It should be 
noted that the Florida Public Service 
Commission already has the authority 
to provide performance incentives for 
certain levels of energy efficiency, but 
has not acted on it.11 So why can the 
largest power company in the Caroli-
nas achieve so much more energy sav-
ings through efficiency than Florida’s 
largest power company?
 The answer lies, in part, that in-
centives in North Carolina have been 
realigned to reward utility sharehold-
ers for meaningful levels of energy ef-
ficiency. There are currently 29 states 
that have acknowledged the regula-
tory disincentive for energy efficiency 
and allow performance incentives 
for reaching meaningful energy ef-
ficiency goals.12 Additionally, as Mims 
noted, open and transparent IRPs in 

other states, such as in the Carolinas 
and Georgia, while not ideal mod-
els, help place energy efficiency on a 
“level playing field” with new power 
plants in meeting demand.

Leveling the playing field
 An IRP differs from traditional 
utility planning in that it requires 
utilities to use analytical tools that 
are capable of fairly evaluating and 
comparing the costs and benefits of 
both demand-side resources (such 
as energy efficiency) and supply-side 
resources (such as power plants), ide-
ally in an open, transparent and rig-
orous process that allows stakeholder 
participation.13 Florida doesn’t utilize 
the IRP process described above. In-
stead, Florida’s largest utilities use 
an internal resource planning process 
that may not fairly value the cost and 
benefits of all resources and that’s 
closed to stakeholder participation. 
The lack of an open and robust IRP 
process may be exposing Florida’s 
electricity customers to unnecessary 
risk and cost.
 For example, during the 2012 
North Carolina IRP process, a “high 
energy efficiency” scenario showed 
that Duke Energy Carolinas, and its 
customers, could save $5 billion by 
increasing efficiency implementa-
tion beyond the “business as usual” 
scenario.14 In Florida, there is no 
process for stakeholders to transpar-
ently examine and engage a utility on 
the cost and benefits of various sen-
sitivities (levels) of utility-sponsored 
energy efficiency implementation on 
the overall utility system.
 Should the state embrace mean-
ingful levels of energy efficiency as a 
resource; homegrown companies, like 
LumaStream, are poised to meet the 
Florida demand for advanced lighting 
systems. As noted by Eric Higgs, his 
company’s technology can significant-
ly and cost-effectively reduce com-
mercial and residential energy use 
for lighting. The St. Petersburg-based 
company expects to create 1,000 new 
jobs in 5 years related to the manu-
facturing and sale of its LED lighting 
system. LumaStream, and others in 
the Florida efficiency industry, are 
propelling the growth of the industry 
at an annual rate of 16 percent per 
year	–	a	much	 faster	rate	 than	the	
state’s overall job growth.15

Unlocking the market for solar power
 The US solar industry had its 
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biggest	year	 in	2012	–	solar	photo-
voltaic (PV) grew to a total of 3,300 
megawatts (MW) in 2012 alone. In 
the first quarter of 2013 there was 
723 MW of solar PV installed which 
accounted for 48 percent of all electric 
generating capacity developed during 
that time period.16 It was noted by 
Dr. Joseph Simmons that there are 
currently 120,000 solar jobs in the 
US and growing at 17 percent per 
year.17 The cost of solar PV systems 
has dropped 80 percent in 5 years and 
is now essentially at grid parity with 
retail rates in Florida.18 The state has 
the second largest electricity market 
in the US, but was ranked as 17th in 
the nation in annual solar PV instal-
lations in 201219 and well below the 
leaders in total installed capacity.
 While large utility-scale solar PV 
systems will play a role in Florida’s 
solar future, the distributed solar 
model (customer-sited solar energy 
systems) arguably offers more bene-
fit to the utility’s system and the cus-
tomer.20 Florida has over 9 million 
electric utility customers, but has a 
mere 5,296 customer-sited renew-
able	 generation	 systems	 –	mainly	
solar PV.21 By contrast, New Jersey 
has almost 24,000 customer-sited in-
stalled PV projects; almost five times 
that	of	Florida	–	with	half	the	popu-
lation and a weaker solar resource.22 
What step could the state take to 
encourage more private investment 
in solar PV?
 Removing tax barriers to custom-
er-sited solar systems, as was men-
tioned by Commissioner Putnam, 
is a key to unlocking the solar en-
ergy development market in Florida. 
One such barrier is the tangible per-
sonal property tax on leased solar 
PV systems. The tax is a roadblock 
to financial viability for third-party 
leased solar PV systems in Florida. 
Third-party ownership and leasing of 
solar PV has become the predominant 
business model in some of the larg-
est residential markets in the US; 
comprising greater than 50 percent 
of new residential PV capacity in 
California, Arizona and Colorado in 
2012 alone, and gaining increasing 
market share in nearly all states with 

significant PV capacity, such as New 
Jersey.23 It’s estimated that this type 
of solar ownership structure contrib-
uted more than $938 million to the 
California economy in 2012.24 The 
state of Florida could benefit from 
those levels of private investment.

Conclusion
 The Summit discussion evidenced 
that low cost, low risk resources, such 
as energy efficiency and solar power, 
are ready to meet a greater share of 
the state’s energy resource mix and 
help diversify the state’s economy 
and create new jobs in the clean en-
ergy sector. Energy efficiency simply 
requires policy to allow it to compete 
on a level playing field with genera-
tion options, or in the case of solar 
PV, removing tax barriers to signifi-
cant private solar PV investment in 
Florida.
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December 2013 Florida Case Law Update
Submitted by gary K. hunter, Jr., Thomas R. Philpot, hopping, green & Sams, P.a.

 a county land development 
code may not employ an exhaus-
tion of administrative remedies 
requirement to preclude land-
owners from seeking a determi-
nation of vested rights by declar-
atory relief in Florida’s circuit 
courts. Angelo’s Aggregate Materials 
v. Pasco County, 118 So.3d 971 (Fla. 
2d DCA 2013).
 Angelo’s Aggregate Materials (An-
gelo’s) requested a conditional land 
use permit to build a new landfill 
adjacent to a separate landfill it also 
operated. At the time of Angelo’s ap-
plication, the land proposed for con-
ditional use was designated for the 
future land use category AG/R with 
an A-C zoning district on the county’s 
comprehensive plan. The designation 
only required a conditional use per-
mit in order to construct the landfill 
proposed by Angelo’s. After Angelo’s 
application and subsequent amend-
ments in the Land Development Code 
(LDC), the county determined that a 
future land use map amendment to 
designate the land as “P/SP” would be 
required in order for Angelo’s to con-
struct the landfill. Consequently, the 
county placed Angelo’s application on 
hold until such an amendment could 
be considered.
 Angelo’s sought relief in the circuit 
court for a declaration of its vested 
rights in the prior LDC and a declara-
tion that portions of the county’s LDC 
were unconstitutional. The county 
moved to dismiss Angelo’s complaint, 
arguing that the circuit court lacked 
subject matter jurisdiction by An-
gelo’s failure to exhaust adminis-
trative remedies as required by the 
LDC. As amended, the county LDC 
requires that a landowner seek a 
determination of vested rights before 
the Board of County Commissioners, 
whose decision by written order is 
appealable to the circuit court for 
a review restricted to only a first 
tier certiorari proceeding. The circuit 
court dismissed both counts, holding 
that the county’s exhaustion of rem-
edies requirement was not met by 
Angelo’s and that no cause of action 
had been asserted in Angelo’s claim 
regarding the constitutionality of the 
land LDC.

 On appeal, the Second District 
Court of Appeal (Second DCA) held 
that Angelo’s claims were appropri-
ate for declaratory relief in the cir-
cuit court as asserted under Florida’s 
Declaratory Judgment Act in chapter 
86, Florida Statutes. Therefore, the 
circuit court erred in dismissing the 
claims as barred by the exhaustion 
requirements of the county LDC. 
Where the county’s LDC required 
exhaustion of administrative rem-
edies prior to filing any claim against 
the county for damages or injunctive 
relief, the Second DCA construed the 
provision to not apply to declaratory 
actions. By resolving the appeal with 
this construction, the Second DCA 
preserved harmony of the ordinance 
with state law and did not find it 
necessary to address constitutional 
issues raised by Angelo’s other claim. 
The Second DCA noted, however, that 
if the LDC provisions attempted to 
preclude relief by declaratory judg-
ment in the circuit court, the ordi-
nance would operate in conflict with 
general laws including the Declara-
tory Judgment Act, thus rendering 
the ordinances amending the LDC 
unconstitutional.  Chapter 86, Flori-
da, Statutes, provides that the avail-
ability of another remedy does not 
preclude a declaratory judgment. The 
case was remanded to the circuit 
court for further consideration under 
its power for declaratory judgment.

a city does not deprive a prop-
erty owner of interests in real 
property when approving the 
site use plan for a neighboring 
parcel, notwithstanding that the 
property owner has a driveway 
and drainage agreement with the 
neighboring parcel owner and 
is not provided notice or an op-
portunity to be heard regarding 
the plan approval. Manley v. City of 
Tallahassee, 2013 WL 4007650 (11th 
Cir. 2013).
 William Manley entered an agree-
ment with a neighboring parcel own-
er, Rib, Inc., for the joint use of a 
driveway and storm water drainage 
system in 1981. In 2008, Rib sold 
its parcel to a car wash company 
and submitted a site plan to allow 

the company to use the parcel as a 
car wash. The City of Tallahassee 
approved a site use plan on the par-
cel neighboring Manley’s property 
without giving Manley notice or an 
opportunity to be heard. Manley sued 
the city, alleging that the city had de-
prived him of interests in his property 
without procedural due process. The 
District Court dismissed Manley’s 
complaint for failure to state a claim 
upon which relief can be granted.
 The 11th Circuit Court of Appeals 
affirmed the District Court, distin-
guishing in its holding the property 
interests derived from zoning laws 
and the potential property impacts 
arising from approval of the site use 
plan. The Court of Appeals empha-
sized that zoning laws give landown-
ers certain property interests, such 
as land use restrictions that enable 
the right to live in a residential area. 
If an area is rezoned, for example, 
landowners in the area could face a 
potential deprivation of their prop-
erty interests which were secured by 
the original zoning on the property. A 
site use plan, on the other hand, does 
not change the property interests a 
neighboring parcel owner has in their 
property, whether those interests are 
grounded in a private agreement or 
in state law. In this case, the Court 
of Appeals emphasized that if Man-
ley’s interests are impacted or the 
driveway and drainage agreement is 
violated by the use of the neighbor-
ing site as approved for a car wash, 
proper remedies remain available for 
Manley to seek through a state court.

a county ordinance that attempts 
to prohibit certain land uses re-
lating to captive wildlife is void 
as inconsistent with general law 
when the ordinance operates 
in direct conflict with the rules 
of the Florida Fish and Wildlife 
Conservation Commission, the 
state’s exclusive authority for 
regulation of the possession and 
sale of captive wildlife pursuant 
to the Florida Constitution. Foley 
v. Orange County, 2013 WL 4110414 
(M.D. Fla. 2013). 
 Plaintiffs operated a business own-
ing and breeding toucans from their 

continued...
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property located in a residential-only 
zone and on a separate parcel located 
in a rural-use zone of Orange County. 
Plaintiffs maintained a permit for the 
possession of this wildlife through the 
Florida Fish and Wildlife Conserva-
tion Commission (FFWCC). County 
land use regulations prohibited the 
operation of a commercial aviary at 
the residential location altogether 
and at the second property without 
a special use permit, which Plain-
tiffs did not possess. Prompted by a 
neighbor complaint, the county code 
enforcement division investigated 
Plaintiffs’ residential property and 
cited the Plaintiffs for failing to ob-
tain required building permits for 
certain accessory buildings. Plaintiffs 
then voluntarily sought an official 
determination from the county zon-
ing department as to whether the 
commercial aviary at their residence 
was authorized. The county deter-
mined that its land use ordinances 
did not permit a commercial aviary as 
a primary or secondary use, or as an 
authorized home occupation. Plain-
tiffs were unsuccessful in appealing 
the determination twice at the county 
level and subsequently in state court. 
Plaintiffs, who were self-represented 
in this case, eventually set forth a 
complaint in federal court seeking, 
among other federal claims, a state-
law claim for declaratory judgment 
that portions of the county’s land use 
ordinances are void on the basis that 
the ordinances conflict with the exclu-
sive authority vested in the FFWCC 
by the Florida Constitution. All of the 
claims were decided by the District 
Court on cross motions for summary 
judgment.
 In analyzing the state-law claim, 
the District Court held that the 
Florida Constitution has granted to 
the FFWCC all legislative author-
ity regarding the regulation of the 
possession and sale of captive wild-
life. The District Court analyzed the 
county’s use of land use ordinances 
to prohibit “commercial aviculture, 
aviaries” and the “breeding, keep-
ing, and raising of exotic animals” 
on residential properties and deter-
mined that the prohibitions conflict 
with FFWCC rules, which obligate 

exotic bird breeders to maintain a 
commercial enterprise.  As the gov-
erning law of the state on matters of 
captive wildlife, the FFWCC rules are 
tantamount to legislative acts. Thus, 
the District Court emphasized, any 
and all laws in conflict with the FF-
WCC rules are consequently void. Be-
cause Plaintiffs were authorized by 
an FFWCC permit to possess and sell 
class III birds from their residence, 
any land use ordinance of the county 
prohibiting such sale or possession is 
void. In its opinion, the District Court 
further analyzed the legal basis and 
merit of five federal claims rooted in 
various constitutional theories, all of 
which were determined on summary 
judgment in favor of the county and 
are not relevant for substantial treat-
ment in this report.

Consistency of a development 
order with a comprehensive plan 
is determined by what the or-
der permits, not what the cur-
rent permit holder intends to do 
under the order. U.S. Sugar Corp. 
v. 1,000 Friends of Fla., 2013 WL 
4017136 (Fla. 4th DCA 2013).
 United States Sugar Corporation 
and Florida Rock industries obtained 
a development order which permitted 
mining on U.S. Sugar property lo-
cated within the Agricultural Produc-
tion Future Land Use area of Palm 
Beach County. Following decisions 
in Bergeron Sand & Rock Mine Ag-
gregates, Inc., 69 So.3d 1123 (Fla. 4th 
DCA 2011), and 1000 Friends of Fla., 
Inc. v. Palm Beach Cnty., Rinker Ma-
terials of Fla., d/b/a Cemex, 75 So.3d 
1270 (Fla. 4th DCA 2011), Florida 
Rock gave up its lease. U.S. Sugar, on 
the other hand, expressed an inten-
tion to pursue mining under the de-
velopment order in a manner consis-
tent with the county’s comprehensive 
plan. Under challenge by the 1000 
Friends of Florida, the trial court 
granted summary judgment and en-
joined activities under the develop-
ment order, holding that an order 
permitting general commercial min-
ing was inconsistent with the county 
comprehensive plan. The Fourth Dis-
trict Court of Appeal affirmed and 
emphasized that the permit holder’s 
intentions under a development or-
der are not determinative of consis-
tency with the comprehensive plan. 
The proper measure of consistency 
is determined by comparing what the 
development order permits. In this 

case, the Fourth DCA observed that 
U.S. Sugar will need to reapply and 
seek a separate order if the company 
intends to mine in a manner consis-
tent with the comprehensive plan.

Billboard signs that do not con-
form to state and federal land 
use, size, height, and space re-
quirements are not entitled to the 
additional statutory process af-
forded to conforming billboards 
when erection of a highway 
sound barrier impairs visibility 
of the billboards. Exclusion of 
nonconforming billboards from 
the additional process does not 
amount to an unconstitutional 
taking or a violation of the own-
er’s due process or equal protec-
tion rights. CBS Outdoor, Inc. v. Fla. 
Dep’t of Transp., 2013 WL 5744443 
(Fla. 1st DCA 2013).
 The Florida Department of Trans-
portation (FDOT) erected a sound 
barrier wall on its right of way prop-
erty along Interstate 95 near Jack-
sonville, which once constructed, 
blocked the view of billboard signs 
owned by CBS Outdoor, Inc. CBS pe-
titioned FDOT for an administrative 
hearing to pursue the additional pro-
cess afforded under section 479.25(1), 
Florida Statutes, a provision that 
establishes which sign owners can 
receive redress when visibility of a 
sign is screened or blocked due to 
the construction of a sound barrier. 
FDOT denied the petition by CBS 
Outdoor after determining that CBS 
Outdoor owned nonconforming signs, 
or signs that do not conform to state 
and federal requirements for land 
use, height, size, and spacing. Accord-
ing to FDOT, the process and rem-
edies available under section 479.25, 
Florida Statutes, applies only to con-
forming signs permitted by law.
 CBS Outdoor appealed, and in 
addition to review of the agency de-
cision, asserted constitutional argu-
ments that exclusion of their non-
conforming signs from the statutory 
process was a violation of due process, 
equal protection, and private prop-
erty rights. Applying a de novo review 
to a matter of statutory construction, 
the First District Court of Appeal 
(First DCA) emphasized the relevant 
statute’s plain language and upheld 
the FDOT’s denial of the petition. In 
its opinion, the First DCA outlined 
at least three references from the 
statute that make clear the process 
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and remedies afforded are applicable 
to signs that are “lawfully erected,” 
“conform[ing] to state and federal 
requirements,” and “lawfully permit-
ted.” Further, FDOT’s asserted basis 
for exclusion of the nonconforming 
signs	–	 conditions	of	 federal	 fund-
ing	–	was	determined	on	appeal	 to	
be a rational, non-arbitrary reason 
sufficient to survive constitutional 

scrutiny regarding due process and 
equal protection. Florida law has not 
yet recognized the visibility of a sign 
along the interstate as a property 
right, and since the sound barrier 
was constructed on FDOT property 
and not on the property owned by 
CBS, the First DCA found the record 
was insufficient to sustain a claim for 
an unconstitutional taking. Although 

the physical removal of nonconform-
ing signs is subject to compensation 
under Florida Statutes, CBS Out-
door’s claim of visibility impairment 
did not rise to the threshold of a claim 
that FDOT had removed the sign. 
Thus, there was no clear error and 
no constitutional violation in FDOT’s 
denial of the petition according to the 
First DCA.
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On appeal
by Lawrence E. Sellers, Jr.

Note: Status of cases is as of Novem-
ber 1, 2013. Readers are encouraged 
to advise the author of pending ap-
peals that should be included.

FLORIDa SUPREmE COURT
 SFWMD v. RLI Live Oak, LLC, Case 
No. SC12-2336. Petition for review of 5th 
DCA decision reversing declaratory judg-
ment determining that RLI participated 
in unauthorized dredging, construction 
activity, grading, diking, culvert instal-
lation and filling of wetlands without 
first obtaining SFWMD’s approval and 
awarding the District $81,900 in civil 
penalties. The appellate court deter-
mined that the trial court improperly 
based its finding on a preponderance of 
the evidence standard and not on the 
clear and convincing evidence standard. 
37 Fla. L. Weekly D2089a (5th DCA, 
Aug. 31, 2012). Subsequently, the dis-
trict court of appeal granted SFWMD’s 
request and certified the following ques-
tion: “Under the holding of Department 
of Banking & Finance v. Osborne Stern 
& Co., 670 So. 2d 932 (Fla. 1996), is a 
state governmental agency which brings 
a civil action in circuit court required to 
prove the alleged regulatory violation 
by clear and convincing evidence before 
the court may assess monetary penal-
ties.” 37 Fla. L. Weekly D2528a (5th 

DCA, Oct. 26, 2012). Status: On March 
7, 2013, the Florida Supreme Court ac-
cepted jurisdiction and dispensed with 
oral argument.

FIRST DCa
 Florida Fish and Wildlife Conserva-
tion Commission v. Wakulla Fisher-
men’s Association, Inc., et al., Case No. 
1D13-5115. Appeal from final judgment 
enjoining any and all further enforce-
ment of the net ban amendment as set 
forth in Article X, §16, the Commission’s 
authority to adopt rules to regulate ma-
rine life with respect to the use of a “gill 
net” or an “entangling net” pursuant 
to Article IV, §9, and Rules 68B-4.002, 
68B-4.0081 and 68B-39.0048. Case No. 
2011-CA-2195 (2d Cir. final judgment 
entered October 22, 2013). Status: No-
tice of appeal filed October 23, 2013.
 CRP/HLV Highlands Ranch, LLC v. 
DEP, Case No. 1D13-3302. Petition to 
review DEP final order denying appel-
lant’s application for an environmental 
resource/mitigation bank permit and 

petition for variance. Status: Volun-
tarily dismissed on September 24, 2013.
 Putnam County Environmental 
Council v. SJRWMD, Case No. 1D13-
2669. Petition for review of FLWAC fi-
nal order denying the Council’s request 
for review pursuant to s. 373.114, F.S., 
of the Fourth Addendum to SJRWMD’s 
Water Supply Plan, relating to iden-
tification of withdrawals from the St. 
Johns and Ocklawaha Rivers as alter-
native water supplies. Status: Notice of 
appeal filed June 5, 2013.
 Zagame v. DACS, Case No. 1D13-
2641. Petition for review of FDACS 
final order rejecting the ALJ’s recom-
mended order in part, and concluding 
that Zagame was entitled to an exemp-
tion pursuant to s. 373.406(2), F.S., for 
the dredging portion of the activities 
(comprising approximately 1.12 acres), 
but was not entitled to an exemption 
for the filling portion of the activities 
(comprising approximately 1.3 acres). 
Status: Pursuant to a joint motion for 
remand, the final order was reversed 
and the cause remanded to the lower 
tribunal on September 26, 2013.
 Capital City Bank v. DEP and Frank-
lin County, Case No. 1D13-1489. Appeal 
from two final orders granting dismiss-
al of plaintiff’s third amendment veri-
fied complaint, by which plaintiff seeks 
an injunction pursuant to s. 403.412(2), 
Florida Statutes, for alleged violations 
of various statutes and rules relating 
to actions allegedly taken by Franklin 
County without DEP approval at Alli-
gator Point. Status: Oral argument set 
for November 21, 2013.
 State of Florida v. Basford, Case 
No. 1D12-4106. Appeal from order 
of partial taking in claim for inverse 
condemnation against the State of 
Florida as a result of the passage 
of Article X, Section 21, Limiting 
Cruel and Inhumane Confinement 
of Pigs During Pregnancy. Status: 
Affirmed on July 24, 2013. 38 Fla. L. 
Weekly D1567a; motion for rehear-
ing and rehearing en banc denied 
on August 29, 2013.
 FINR, II, Inc. v. CF Industries, Inc. 
and DEP, Case No. 1D12-3309. Peti-
tion for review of final DEP order 
granting CF’s applications for various 
approvals, including environmental 
resource permit, conceptual reclama-
tion plan, wetland resource permit 

modification and conceptual recla-
mation plan modification. Status: Af-
firmed per curiam on July 19, 2013; 
motion for rehearing and rehearing 
en banc denied August 22, 2013.

ThIRD DCa
 Padron v. Ekblom and DEP, Case 
No. 3D13-2446. Appeal from final order 
adopting recommended order deter-
mining that Ekblom’s application to 
install a boat lift on an existing dock in 
a man-made body of water is exempt 
from the need for an ERP. Status: No-
tice of appeal filed September 24, 2013.

FOURTh DCa
 Conservation Alliance of St. Lucie, et 
al. v. DEP, Case No. 4D13-3504. Appeal 
from a final order adopting a recom-
mended order of dismissal, which dis-
missed for lack of standing a challenge 
to a settlement agreement resolving an 
enforcement action relating to alleged 
contamination of soil and groundwater 
at a bleach-manufacturing and chlorine-
repackaging facility. DOAH Case No. 
10-3807 (Final Order entered August 
21, 2013). Among other things, the order 
concludes that petitioners were “fore-
closed from asserting their interests 
under subsection 403.412(6), Florida 
Statutes, in a proceeding where DEP 
took enforcement action.” Status: Notice 
of appeal filed September 19, 2013.
 Conservation Alliance of St. Lucie 
County and Roman v. DEP, Case No. 
4D13-2925. Appeal from final order 
adopting recommended order deter-
mining that the petition for hearing 
was filed untimely and that petition-
ers failed to demonstrate standing to 
request a hearing. Status: Notice of 
appeal filed August 8, 2013.
 Archstone Palmetto Park LCC v. Ken-
nedy, et al, Case No. 4D12-4554. Ap-
peal from trial court’s order granting 
final summary judgment determining 
that the 2012 amendment to section 
163.3167(8), Florida Statutes, does not 
prohibit the referendum process de-
scribed in the City charter prior to June 
1, 2011. Status: Oral argument held on 
October 1, 2013.

Author’s Note: Legislation enacted dur-
ing the 2013 Regular Session may moot 
this appeal. See Chapters 2013-115 and 
2013-213, Laws of Florida.
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Law School Liaisons
a December 2013 Update from the Florida State 
University College of Law
by David markell, associate Dean for Environmental Programs and Steven m. goldstein, Professor

 The Florida State University Col-
lege of Law is pleased to provide this 
update for the Environmental Law & 
Land Use Section Newsletter. 
 Our next major event will be on 
February 28, 2014. Entitled Envi-
ronmental Law Without Congress, 
this important conference initiates a 
cross-disciplinary discussion of the 
economic, political, psychological and 
sociological forces that shape atti-
tudes toward environmental law and 
regulation. It convenes experts in law, 
policy and the social sciences, with 
a view toward providing a holistic 
and comprehensive perspective on 
environmental law. Featured partici-
pants include Richard J. Lazarus, 
Howard and Katherine Aibel Pro-
fessor of Law, Harvard Law School, 
Todd aagaard, Associate Professor 
of Law, Villanova University School 
of Law, Dallas Burtraw, Darius 
Gaskins Senior Fellow, Resources for 
the Future, Daniel a. Farber, Sho 
Sato Professor of Law, University of 
California-Berkeley, School of Law, 
William Funk, Robert E. Jones Pro-
fessor of Advocacy and Ethics, Lewis 
& Clark Law School, alexandra B. 
Klass, Professor of Law, University 
of Minnesota Law School, Nathan 
Richardson, Resident Scholar, Re-
sources for the Future, J.B. Ruhl, Da-
vid Daniels Allen Distinguished Chair 
in Law, Vanderbilt Law School, Theda 
Skocpol, Victor S. Thomas Professor 
of Government and Sociology, Harvard 
University, Janet Swim, Professor of 
Psychology, The Pennsylvania State 
University and Shi-Ling hsu, Larson 
Professor, Florida State University 
College of Law (moderator). We hope 
you will join us for this conference.

Fall 2013 Events

 Environmental Law Distin-
guished Lecture: The Obama 
administration, Climate Change 
and the Clean air act (November 
6): ann Carlson, the Shirley Shapiro 
Professor of Environmental Law and 

CARLSON LONGMAN MORRISON STEIN VALENSTEIN

Faculty Co-Director, Emmett Center 
on Climate Change and the Environ-
ment, UCLA School of Law, gave the 
Fall 2013 Distinguished Environmen-
tal Lecture on the role of the Clean 
Air Act in addressing climate change 
challenges.
 Environmental Forum: adap-
tation Challenges and a Review 
of Ongoing Initiatives (Novem-
ber 14): The College of Law’s Fall 
2013 Environmental Forum focused 
on adaptation challenges. Featured 
panelists included heidi Stiller, Hu-
man Dimensions Specialist, National 
Oceanic and Atmospheric Adminis-
tration, Julie a. Dennis, Commu-
nity Program Manager, Florida De-
partment of Economic Opportunity, 
Janet Bowman (’87), Director, Leg-
islative Policy & Strategies, Florida 
Chapter of The Nature Conservancy, 
and Will Butler, Assistant Professor 
of Environmental Planning, Florida 
State University Department of Ur-
ban and Regional Planning. David 
Markell, Steven M. Goldstein Profes-
sor, moderated the Forum.
 Environmental Enrichment Se-
ries: The Fall 2013 Environmental En-
richment Series for our Environmental 
Certificate and Environmental LL.M. 
students included leading academics, 
policy makers and attorneys. Guest 
speakers included angela morrison, 
Hopping Green & Sams, meredith 
Jagger, Environmental Epidemiolo-
gist, Florida Department of Health 
and Manager of the Department’s 
Building Resilience Against Climate 
Effects (BRACE) Program, Professor 
amy Stein, Tulane University Law 

School, Noah D. Valenstein (’08), 
Executive Office of the Governor of 
Florida, and anne Longman (’79), 
Lewis, Longman & Walker.
 Environmental Externship 
Luncheon (September 19): The 
College of Law’s Clinical Extern-
ship Program and Environmental 
Faculty hosted a luncheon to enable 
students to learn about externship 
opportunities for the spring and sum-
mer semesters. Lawyers from several 
government agencies and non-profit 
groups participated. 

Selected Recent Externship 
Placements

 Leslie ann ames (3L) and Jac-
quelyn Thomas (3L), Florida Depart-
ment of Environmental Protection 
(Tallahassee).
 Lauren Brothers (3L), Environ-
mental Protection Agency, Region 2, 
New York City).
 andrew missel (3L), Earthjustice 
(Seattle, WA).
 Sarah Spacht (3L), U.S. Attor-
ney’s Office (San Diego, CA).
 austin hensel (3L) and Kait-
lin Monaghan (3L), Florida Divi-
sion of Administrative Hearings 
(Tallahassee).

MISSEL SPACHT
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alumni accomplishments and 
honors
 Nancy g. Linnan (’74) was named 
the 2014 Tallahassee Real Estate 
Law “Lawyer of the Year.” Linnan is 
a shareholder in Carlton Field’s Tal-
lahassee office.
 anne Longman (’79), a share-
holder at Lewis, Longman & Walker, 
P.A., was recently named Tallahassee 
Lawyer of the Year for Environmental 
Law and Environmental Litigation 
by U.S. News Media Group and Best 
Lawyers.
 Timothy P. atkinson (’93) has 
been named to Florida Trend’s Flor-
ida Legal Elite 2013 in the area of 
Environmental & Land Use. He 
is a shareholder with Oertel, Fer-
nandez, Bryant & Atkinson, P.A. in 
Tallahassee.
 Colin Roopnarine (’95) has been 
named General Counsel for the Flor-
ida Office of Financial Regulation.
 gigi Rollini (’03) was appointed 
Vice Chair of The Florida Bar Ap-
pellate Administrative Law Practice 
Standing Committee and named a 
“Super Lawyer” in appellate law by 
Florida Super Lawyers magazine.

 Thomas Kay (’05) is serving as 
the Executive Director of the Alach-
ua Conservation Trust, a non-profit 
land conservation organization lo-
cated in Gainesville. The Trust re-
cently received the National Land 
Trust Excellence Award for its col-
laborative and innovative efforts in 
policy and creative funding as well 
as its broad education and outreach 
initiatives.
 matthew Z. Leopold (’05) is the 
new General Counsel for the Flor-
ida Department of Environmental 
Protection.
 Jacob T. Cremer (’10), of Smolker, 
Bartlett, Schlosser, Loeb & Hinds, 
P.A.’s Tampa office, 
was elected to the 
Executive Council 
of The Florida Bar’s 
E n v i r o n m e n t a l 
and Land Use Sec-
tion. He was also 
re-elected to the 
Board of Governors 
of Connect Florida, 
Leadership Flori-
da’s young profes-
sional program.
 Chris Tanner 
(’10) is now an at-
torney with the 
Southwest Florida 
Water Manage-
ment District.

 abby Queale’s (’11) article, Re-
sponding to the Response: Reforming 
the Legal Framework for Dispersant 
Use in Oil Spill Response Efforts in 
the Wake of Deepwater Horizon, 18 
Hastings West nortHWest J. of en-
vtl. l. & Pol’y 63 (2012), was cited 
by the U.S. District Court in In re Oil 
Spill by Oil Rig “Deepwater Horizon” 
in Gulf of Mexico, MDL 2179, 2012 
WL 5960192 (E.D. La. Nov. 28, 2012).
 We hope you will join us for one 
or more of our programs. For more 
information, please consult our web 
site at: http://www.law.fsu.edu, or 
please feel free to contact Prof. David 
Markell, at dmarkell@law.fsu.edu.
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UF Law Update
Submitted by mary Jane angelo, Director, Environmental and Land Use Law Program, University of 
Florida Levin College of Law

20th Public Interest Environ-
mental Conference in February
 “Feeding the Future: Shrinking 
Resources, Growing Population and 
a Warming Planet” is the theme 
of the 20th Annual Public Interest 
Environmental Conference (PIEC), 
scheduled February 20-22, 2014, at 
the University of Florida Levin Col-
lege of Law. The Conference will ad-
dress the challenges facing agricul-
ture in a modern context. The topics 
will focus on the intersection of the 
political, ethical and environmen-
tal issues confronting agricultural 

production today and in the future.
 Conference speakers include Dr. 
Dickson Despommier, Professor of 
Public Health in Environmental 
Sciences, Columbia University, and 
author of The Vertical Farm: Feed-
ing the World in the 21st Century; 
Sarah Bittleman, Senior Agricul-
tural Counselor, U.S. Environmental 
Protection Agency; and Jack Payne, 
Senior Vice-President for Agricul-
ture and Natural Resources, IFAS, 
University of Florida.
 The Conference will include spe-
cial events and activities, citizen and 

attorney skills training opportuni-
ties provided by the ELULS Public 
Interest Committee, and network-
ing venues. Conference co-chairs 
are Christopher Johns (ufscoot@ufl.
edu), J.D. candidate 2015, and Gen-
try Mander (gmander@ufl.edu), J.D. 
candidate 2014.

Speaker Series Focuses on agri-
culture & Environment
 UF law’s annual Environmen-
tal Speaker Series will parallel 
the theme of the PIEC, featur-
ing topics on “Agriculture and the 

http://www.law.fsu.edu
mailto:ufscoot@ufl.edu
mailto:ufscoot@ufl.edu
mailto:gmander@ufl.edu


17

Law School Liaisons continued....

Environment.” Presentations will 
occur during January and Febru-
ary, 2014. The Gold Sponsors for the 
speaker series are Alfred J. Male-
fatto, Shareholder, Lewis, Longman 
& Walker, P.A., West Palm Beach, FL; 
and Hopping Green & Sams, P.A., 
Tallahassee, FL.

Topics and schedule for the series 
include:

January 9, 2014: Agricultural Law 
101, Mary Jane Angelo, UF Research 
Foundation Professor of Law, Alumni 
Research Scholar, Director, Environ-
mental & Land Use Law Program, 
University of Florida Levin College 
of Law.

January 16, 2014: Hot Topics in Agri-
cultural and Food Litigation, George 
A. Kimbrell, Senior Attorney, Center 
for Food Safety, Washington, D.C.

January 23, 2014: (via videoconfer-
ence): The Dating Game and beyond: 
Expiration Date Laws and Other 
Policy Levers to Reduce Food Waste, 
Emily M. Broad Leib, Director, Food 
Law and Policy Clinic, Center for 
Health Law and Policy Innovation, 
Harvard Law School.

January 30, 2014: Sustaining the 
Health of the Land: It all Begins with 
the Soil, Frederick L. Kirschenmann, 
Distinguished Fellow, Leopold Cen-
ter for Sustainable Agriculture, Iowa 
State University.

February 6: Food Labeling, Public 
Health & the Environment, Jason J. 
Czarnezki, Gilbert and Sarah Kerlin 
Distinguished Professor of Environ-
mental Law, Pace Law School.

February 13, 2014: The Food Safe-
ty Modernization Act and Small 
and Organic Farmers, Danielle D. 
Treadwell, Ph.D., Associate Profes-
sor and Vegetable Extension Spe-
cialist, Horticultural Sciences, UF 
Institute of Food and Agricultural 
Sciences.

All presentations will be held at 3:00 
p.m. in Holland Hall 270. Please con-
tact Lena Hinson at 352-273-0777 or 
elulp@law.ufl.edu for information.

LL.m. Program Welcomes Four
 The University of Florida Levin 

College of Law’s Environmental & 
Land Use Law LL.M. program wel-
comed four students into the class of 
2014:

Jocelyn Croci received her J.D. 
degree cum laude from the Univer-
sity of Florida Levin College of Law; 
an M.S. degree from UF in Animal 
Sciences; and a B.S. degree in Micro-
biology from the University of South 
Florida. Jocelyn, who was selected 
as the UF Law LL.M. Conservation 
Associate, will complete her LL.M. 
project on the relationship among 
statutorily required cost analyses, 
funding mechanisms, and stormwa-
ter regulations. Jocelyn has served 
as Assistant General Counsel for the 
Florida Department of Transporta-
tion since 2007.

Chelsea Dalziel received her J.D. 
degree from the Charlotte School 
of Law, and her B.A. in Psychology 
cum laude from the University of 
Akron. Chelsea›s LL.M. project will 
focus on the development of a model 
ordinance to guide urban agriculture 
initiatives.

Jaclyn Lopez, recipient of the 
Southeast Climate Consortium 
LL.M. Associate award, received her 
J.D. degree from the University of 
Denver College of Law; an M.S. in 
Planning from the University of Ari-
zona; and her B.A. degree in Inter-
disciplinary Social Sciences from the 
University of South Florida. Jacki 
has served as Staff Attorney with 
the Center for Biological Diversity 
(St. Petersburg, Florida) since 2008. 
Her LL.M. project will investigate 
whether the Endangered Species 
Act creates an affirmative duty for 
federal wildlife managers to assist 
endangered and threatened species 
in migrating to suitable habitat in 
light of sea level rise.

John m. magee received his J.D. 
degree from St. Thomas University, 
and his B.A. degree in Business Law 
Management cum laude from Stet-
son University. For his LL.M. proj-
ect, Mike will develop a website, in 
cooperation with the National Sea 
Grant Law Center, to provide private 
waterfront owners, government and 
public entities, and waterfront us-
ers with information regarding wa-
terfront access and related coastal 

issues for the state of Florida.

UF Law Foreign Field Study Op-
portunities Scheduled
 UF law’s ELULP will again offer 
two foreign field study opportunities 
this academic year in Belize and in 
Costa Rica. The courses are:
 “Sustainable Development: Law, 
Policy & Practice” is offered during 
spring break, 2014, in Belize for 2L, 
3L, and LLM students. The two-
credit, eight-day course is hosted 
by the Belize Foundation for Re-
search and Environmental Educa-
tion (BFREE). Students will travel 
through Belize to delve into interna-
tional and domestic law issues con-
cerning protected areas, indigenous 
land rights, and intellectual property 
in biological diversity, water, min-
ing and energy, cultural resources, 
fisheries and coral reef conservation 
–	all	within	the	context	of	national	
pressures for human development. 
In addition to domestic Belizean law 
and international development law 
and policy, students are exposed to 
the unique legal framework of the 
commonwealth Caribbean.
 Conservation and Sustainable De-
velopment: Law, Policy and Profes-
sional Practice is an interdisciplinary 
policy-focused program consisting 
of three linked courses integrating 
international and comparative sus-
tainable development law and policy, 
contemporary issues in tropical con-
servation and development, and pro-
fessional skills for practitioners. The 
2014 summer program will consist of 
a foundational course in internation-
al sustainable development law and 
policy; a topical course in water, wet-
lands and wildlife conservation, and a 
sustainable development practitioner 
skills course.  All three courses are 
integrated through practicums based 
around current issues of conserva-
tion and development in Costa Rica 
and elsewhere, jointly developed by 
U.S. and Costa Rican faculty. Costa 
Rican law and graduate students 
as well as young professionals also 
will participate.  The course will in-
clude lectures at the Organization for 
Tropical Studies headquarters, site 
visits to international and domestic 
institutions in San Jose such as the 
Inter-American Court for Human 
Rights, and field trips to biological 
field stations of topical relevance to 
the course.

mailto:elulp@law.ufl.edu
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Nelson Symposium Slated for 
February 7
 “State and Local Elections: Rights 
and Wrongs” is the topic for the 13th 
Annual Richard E. Nelson Sympo-
sium, scheduled February 7, 2014. 
Speakers are:

 1. Professor Terry Jones of DePaul 
University will be speaking on 
the Voting Rights Act after the 
Shelby County case in the U.S. 
Supreme Court;

 2. Professor Janai Nelson of St. 
John’s University will be speak-
ing on voter identification laws, 
felon disenfranchisement, and 
voter roll purges;

 3. Professor Kenneth Stahl of 
Chapman University will speak 
on ballot box zoning; and

 4. Professor Michael Kang of Em-
ory University will speak on 
campaign disclosure for ballot 
measures.

 There will be respondents on 
these topics, including Ilya Shapiro 
of the Cato Institute, and presenta-
tions from UF Levin College of Law 
students and Michael Allan Wolf, 
UF Professor of Law and Richard E. 
Nelson Chair in Local Government 
Law.
 Additional details will be available 
soon on the UF Levin College of Law 
website: www.law.ufl.edu.

LaW SChOOL LIaISONS 
from page 17

Easy, Secure, Online Practice Management Software

10 Reasons why solo & small law firms are using it
1. Intuitive, fast & easy-to-use 

2. Organized the way you work

3. Office-style calendaring 

4. Drag & drop document uploading  

5. Safe & secure file sharing

6. All-inclusive conflict of interest search

7. Search like the leading search engine

8. Accessible from your mobile devices & tablets

9. Finds the work you haven’t billed

10. Developed by LexisNexis so you have confidence &  
support from an industry leader.

LexisNexis® Firm Manager®

Changing the Way Solos & Small Firms Practice Law

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. Firm Manager is a trademark of LexisNexis, a division of Reed Elsevier Inc. ©2013 LexisNexis, a division of Reed Elsevier 
Inc. All rights reserved. 

*This LexisNexis Firm Manager® Beta Trial Offer is open from June 24, 2013 through December 1, 2013.  Your use of LexisNexis Firm Manager is subject to the Terms and Conditions located at http://firmmanager.com/terms-conditions/. If you 
sign up for the beta trial offer by way of this link http://firmmanager.com/sign-up-online/ before December 1, 2013, you or any authorized user in your firm (as approved by LexisNexis) are also eligible to  sign up on the same account to have access 
to LexisNexis Firm Manager at no additional cost through December 31, 2013.  Additionally, the first 550 users to register for the beta trial will be entitled to an additional no-cost trial of WatchDox®, which is an online application for securely sharing 
documents with 3rd parties. Use of the WatchDox application will be subject to its Terms and Conditions located at http://www2.watchdox.com/terms-and-conditions/.  The use of WatchDox will be at no additional cost for the duration of your 
LexisNexis Firm Manager subscription, and will continue as long as you, the User, continue as an active LexisNexis Firm Manager user.  If at the conclusion of the beta trial period you find that the services do not meet your needs, your access to 
the services will automatically terminate. However, if at any time prior to December 31, 2013 you decide that you want to subscribe to the services, then you can sign-up and pay for the services and charges will begin to be incurred beginning on 
January 1, 2014 as per the subscription terms. Other restrictions may apply. Void where prohibited and by your employer’s policies. Employees of governmental entities are not eligible to participate in this offer. Offer expires December 1, 2013.

Sign up for the Beta trial offer of LexisNexis Firm Manager® today and 
use it at no charge through December 31, 2013!

Visit us at www.firmmanager.com/thefloridabar for more details.

When you register for or purchase a

Florida Bar ClE
you now receive a searchable,  

downloadable

ElECtroniC CoursE Book.

Did you know?
This document is sent to you via e-mail before a 
live course or upon your order of CDs and DVDs. 
Hard copies of the course book are still available 
for purchase separately (usually $60 per book).

The Bar’s CLE programs remain the same qual-
ity and low price as always, however, now the 
book format is your choice. For more informa-
tion, please see course registration forms or visit 
www.floridabar.org/CLE.

http://www.law.ufl.edu
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8:00 a.m. – 8:30 a.m.
Late Registration

8:30 a.m. – 8:45 a.m.
Introduction
Vinette D. Godelia, Hopping Green & Sams, P.A.

8:45 a.m. – 9:30 a.m.
Unraveling the Code: A Primer on Local Government 
Code Enforcement Processes and Liens
Ernest Mueller, City of Tampa

9:30 a.m. – 11:00 a.m.
Water Supply and Future Land Use: The Central Florida 
Water Initiative
Eric T. Olsen, Hopping Green & Sams, P.A.
Mark Hammond, Southwest Florida Water Management 

District
Tom Beck, Florida Department of Environmental Protection
Brian Wheeler, Toho Water Authority

11:00 a.m. – 11:15 a.m.
Break

11:15 a.m. – 12:00 p.m.
Recent Cases & Trends
Robert Lincoln, Icard, Merrill, Cullis, Timm, Furen & 

Ginsburg, P.A.

12:00 p.m. – 1:00 p.m.
Lunch (on your own)

1:00 p.m. – 1:45 p.m.
Governmental Potpourri
Shaw P. Stiller, City of Tallahassee

1:45 p.m. – 2:45 p.m.
Behind Closed Doors: The Ethics of Communicating 
with Local Governmental Officials
Amy T. Petrick, Palm Beach County

2:45 p.m. – 3:00 p.m.
Break

3:00 p.m. – 4:00 p.m.
Real Estate Contract Issues: Due Diligence Timeline, 
Checklist & Required Disclosures
Barry B. Ansbacher, Ansbacher Law

4:00 p.m. – 4:45 p.m.
EPA’s Creeping Jurisdiction: Can the CWA Limit 
Development in Florida?
Winston K. Borkowski, Hopping Green & Sams, P.A.

• Live
• Live Webcast

• Audio CD
• Video DVD

The Florida Bar Continuing Legal Education Committee,
the Environmental & Land Use Law Section, and the Real Property,  
Probate & Trust Law Section present

Emerging Trends on the Development 
Front for Environmental, Land Use 
and Real Estate Practitioners
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

Live Presentation and Webcast: Friday, January 31, 2014
Tampa Airport Marriott  •  4200 George J. Bean Parkway
Tampa, FL 33607  •  (813) 879-5151

Course No. 1655R

CLE CREDITS

CLER PROGRAM
(Max. Credit: 8.0 hours)

General: 8.0 hours
Ethics: 1.0 hour

CERTIFICATION PROGRAM
(Max. Credit: 8.0 hours)

City, County and Local Government Law: 8.0 hours
Real Estate Law: 8.0 hours

State & Federal Gov’t & Administrative Practice: 8.0 hours

Seminar credit may be applied to satisfy CLER / Certification require-
ments in the amounts specified above, not to exceed the maximum 
credit. See the CLE link at www.floridabar.org for more information.

Prior to your CLER reporting date (located on the mailing label of your 
Florida Bar News or available in your CLE record on-line) you will be 
sent a Reporting Affidavit if you have not completed your required 
hours (must be returned by your CLER reporting date). 

ENVIRONMENTAL & LAND USE LAW SECTION
Nicole C. Kibert, Tampa — Chair

Kelly K. Samek, Tallahassee — Chair-elect
Dorothy E. Watson, Orlando — CLE Chair

REAL PROPERTy, PROBATE & TRUST LAW 
SECTION

Margaret A. Rolando, Miami — Chair
Michael A. Dribin, Miami — Chair-elect

Robert S. Freedman, Tampa — CLE Co-Chair
Tae Bronner, Tampa — CLE Co-Chair

CLE COMMITTEE
Laura Sundberg, Orlando, Chair

Terry L. Hill, Director, Programs Division

FACULTy & STEERING COMMITTEE
Vinette D. Godelia, Tallahassee — Program Chair
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REFUND POLICy: A $25 service fee applies to all requests for refunds. Requests must be in writing and postmarked no later than two 
business days following the live course presentation or receipt of product. Registration fees are non-transferrable, unless transferred 
to a colleague registering at the same price paid.

Register me for the “Emerging Trends on the Development Front for Environmental, Land 
Use and Real Estate Practitioners” Seminar
ONE LOCATION: (049) TAMPA AIRPORT MARRIOTT, TAMPA (JANUARy 31, 2014)

TO REGISTER OR ORDER AUDIO CD / DVD OR COURSE BOOKS BY MAIL, SEND THIS FORM TO: The Florida Bar, Order Entry 
Department, 651 E. Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar 
or credit card information filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site 
registration is by check only.

Name __________________________________________________________________Florida Bar # _______________________

Address _____________________________________________________________ Phone: (   ) _______________________

City/State/Zip _________________________________________________ E-mail* _____________________________________
*E-mail address required to transmit electronic course materials and is only used for this order. CLB: Course No. 1655R

ELECTRONIC COURSE MATERIAL NOTICE: Florida Bar CLE Courses feature electronic course materials for all live presentations, live webcasts, webinars, 
teleseminars, audio CDs and video DVDs. This searchable electronic material can be downloaded and printed and is available via e-mail several days in 
advance of the live presentation or thereafter for purchased products. Effective July 1, 2010.

❑  DVD (1655D)
(includes electronic course material)
$250 plus tax (section member)
$290 plus tax (non-section member)

TOTAL $ _______

❑  AUDIO CD (1655C)
(includes electronic course material)
$155 plus tax (section member)
$195 plus tax (non-section member)

TOTAL $ _______

❑  COURSE BOOK ONLy (1655M)
Cost $60 plus tax
(Certification/CLER credit is not awarded 
for the purchase of the course book only.)

TOTAL $ _______

LOCATION (CHECK ONE):

 Tampa, Friday, January 31, 2014
 (049) Tampa Airport Marriott

 Live Webcast / Virtual Seminar*
 January 31, 2014
 (317) Online

*Webcast registrants receive an email two days 
prior to the seminar, with log-in credentials to ac-
cess course materials and the webcast link. Call 
The Florida Bar Order Entry Department at (800) 
342-8060, ext. 5831 with any questions.

REGISTRATION FEE (CHECK ONE): WEBCAST:
 Member of the Environmental & Land Use Law Section or
 the Real Property, Probate & Trust Law Section: $155  $255
 Non-section member: $195  $295
 Full-time law college faculty or full-time law student: $98
 Persons attending under the policy of fee waivers: $0
Members of The Florida Bar who are Supreme Court, Federal, DCA, circuit judges, county judges, magistrates, 
judges of compensation claims, full-time administrative law judges, and court appointed hearing officers, or 
full-time legal aid attorneys for programs directly related to their client practice are eligible upon written request 
and personal use only, complimentary admission to any live CLE Committee sponsored course. Not applicable 
to webcast. (We reserve the right to verify employment.)

METHOD OF PAyMENT (CHECK ONE):
 Check enclosed made payable to The Florida Bar
 Credit Card (Fax to 850/561-9413.)
  MASTERCARD  VISA  DISCOVER  AMEX

Exp. Date: ____/____ (MO./YR.)

Signature: ______________________________________________________

Name on Card: __________________________________________________

Billing Zip Code: _________________________________________________

Card No. _______________________________________________________

Related Florida Bar Publications can be found at http://www.lexisnexis.com/flabar/

 Please check here if you have a disability 
that may require special attention or ser-
vices. To ensure availability of appropriate 
accommodations, attach a general descrip-
tion of your needs. We will contact you for 
further coordination.

 Enclosed is my separate check in the amount of $40 to join the Environmental & Land Use Law Section. Membership expires June 30, 2014.

 Enclosed is my separate check in the amount of $60 to join the Real Property, Probate & Trust Law Section. Membership expires June 30, 2014.

COURSE BOOK — AUDIO CD — DVD – ON-LINE — PUBLICATIONS
Private recording of this program is not permitted. Delivery time is 4 to 6 weeks after 1/31/14. TO ORDER AUDIO CD / DVD OR 
COURSE BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax. Those eligible for the above 
mentioned fee waiver may order a complimentary audio CD in lieu of live attendance upon written request and for personal use only.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If tax exempt, include documentation with the 
order form.



23

DaTa REPORTINg 
from page 1

above Department standards and is 
not simply limited to the scenario of 
an obvious spill or discharge. Under 
these chapters, reporting responsibili-
ties can fall to the owners or operators 
of facilities or the owner or operators 
of the storage tank systems.8
 Chapter 62-780, F.A.C., which deals 
with Contaminated Cleanup Criteria, 
has multiple reporting requirements, 
dependent upon what type of contami-
nant is present.9 For instance, if the 
discharge exceeds 25 gallons of pe-
troleum or petroleum products onto a 
pervious surface or any discharge into 
surface waters, the discharge must be 
reported as soon as possible but no lat-
er than 24 hours after the occurrence. 
Whereas, if the discharge contains pol-
lutants or hazardous substances other 
than petroleum (with the exception 
of a discharge of drycleaning solvents 
greater than one quart), it is not sub-
ject to reporting.10 And, depending on 
what type of discharge it may be, the 
party responsible for reporting the 
discharge may differ and could include 
the discharger or the owner or opera-
tor if the discharger is unknown or if 
the discovery was the result of a pre-
viously unreported discharge.11 But, 
regardless of the complexities of the 
rule, there are still clear cut directions 
on what should be reported and who 
should report it.
 The difficulties come into play more 
often for environmental attorneys and 
consultants when they have advised a 
client of reporting requirements and 
the client, who has a legal obligation 
to notify the appropriate authority, 
declines to do so. In this instance, the 
environmental attorney and consul-
tant must consider how to balance 
client confidences with potential li-
abilities and ethical dilemmas that 
may exist. There may even be extreme 
situations where the client does not 
have a legal obligation to report, but 
the attorney or consultant could bear 
some responsibility for reporting un-
der professional rules of conduct or 
state licensure programs.
 Some states have included envi-
ronmental consultants in the group 
of persons responsible to report con-
tamination in some aspect in the 
regulatory realm.12 For example, in 
New Jersey, if a “licensed remediation 

professional” identifies a condition at 
a contaminated site that in his or her 
independent professional judgment is 
an immediate environmental concern, 
then the licensed site remediation 
professional is required to notify the 
New Jersey authority of the condition 
by calling its hotline. At this point, 
requirements such as these appear to 
be limited to only a handful of states.
 As mentioned above, in addition to 
regulatory statutes or rules that set 
forth requirements of contamination 
reporting, environmental attorneys 
and consultants must also adhere 
to professional rules of conduct and 
individual licensure programs.
 Attorneys in Florida are subject to 
the Rules Regulating the Florida Bar. 
Florida Bar Rule 4-1.6(b)(2) provides 
that “[a] lawyer shall reveal such in-
formation to the extent the lawyer rea-
sonably believes necessary to prevent 
a death or substantial bodily harm to 
another.” Similar to the Florida Bar 
Rules, the American Bar Association 
(“ABA”) Model Rules of Professional 
Conduct, Rule 1.6(b)(1) permits dis-
closure of information to prevent rea-
sonably certain death or substantial 
bodily harm. The ABA rule goes on to 
state that “[s]uch harm is reasonably 
certain to occur if it will be suffered 
immediately or if there is a present 
and substantial threat that a person 
will suffer such harm at a later date.” 
While it may be an extreme scenario, 
there may be a circumstance where 
an attorney could gain knowledge 
of a dangerous substance being dis-
charged into the environment and he 
or she may be compelled to report the 
discharge to prevent bodily harm to 
another.
 Similarly, environmental consul-
tants are subject to some of the same 
limitations. For example, Florida Pro-
fessional Geologists and Florida Pro-
fessional Engineers may be subjected 
to discipline for “willfully failing to 
file a report or record required by 
state or federal law.”13 Reports or re-
cords include those that are signed 
in the capacity of a licensed geologist 
or engineer. Additionally, American 
Institute of Professional Geologists, 
Rule 2.1.3, provides “[i]f a Member 
becomes aware of a decision or action 
by an employer, client, or colleague 
which violates any law or regulation, 
the Member shall advise against 
such action, and when such viola-
tion appears to materially affect the 
public health, safety, or welfare, shall 

advise the appropriate public officials 
responsible for the enforcement of 
such law or regulation.” Likewise, 
the National Society of Professional 
Engineers Code of Ethics, Section II., 
Rules of Practice(1.) requires that “[e]
ngineers shall hold paramount the 
safety, health, and welfare of the pub-
lic. If engineers’ judgment is overruled 
under circumstances that endanger 
life or property, they shall notify their 
employer or client and such other au-
thority as may be appropriate.” Thus, 
it would seem that environmental con-
sultants also have the responsibility 
to report knowledge of contaminants 
if the report is to prevent bodily harm.
 The notification guidelines con-
tained within Federal, State, or lo-
cal rules, along with the professional 
rules of conduct and individual li-
censure programs, illustrate the fine 
line that environmental lawyers and 
consultants must walk in order to 
properly advise clients of their respon-
sibility, prevent bodily harm to third 
parties, and protect themselves from 
ethical or even legal dilemmas. Go-
ing forward, environmental lawyers 
and consultants need to continue to 
advise clients to adhere to the law and 
reporting requirements that may be 
required under differing rules. Last, 
if a contrary client is at hand, law-
yers and consultants need to be wary 
and realize that, in some extreme 
case, the ethics and implications of 
reporting may sometimes override 
confidentiality.

Endnotes:
1 Clean Water Act, 33 U.S.C § 1251 et seq.
2 Comprehensive Environmental, Response, 
Compensation, and Liability Act, 42 U.S.C. § 
9603(a).
3 Resource Conservation and Recovery Act, 40 
C.F.R. §§ 264.196, 265.196.
4 Chapters 62-761 and 62-762, Florida Admin-
istrative Code.
5 Chapter 62-780, Florida Administrative 
Code.
6 Miami-Dade County Code, Sec 24-44(2)(j).
7 Rule 62-761.450(3), Florida Administrative 
Code; Rule 62-762-451(3), Florida Administra-
tive Code.
8 Rule 62-761.300(1), Florida Administrative 
Code; Rule 62-762.301(1), Florida Administra-
tive Code.
9 Rule 62-780.210, Florida Administrative 
Code.
10 Id.
11 Id.
12 Connecticut General Statutes, Section 22a-
6u(9); New Jersey Site Remediation Reform Act, 
Section 58:10C-16(j).
13 Florida Professional Geology, Chapter 
492.113(1)(e), Florida Statutes, and Florida 
Professional Engineer, Chapter 471.033(1)(e), 
Florida Statutes.
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